MEDIATION 

A process whereby an independent, neutral Mediator(s) assists the parties in dispute in resolving their differences through collaborative engagement. The Mediator’s role is non-judgmental and non-directive. The Mediator is neither judge nor arbitrator and does not adjudicate or give decisions on the rights or wrongs of the actions of the parties. The Mediator supports the parties in identifying their issues and needs and in exploring how those needs can be addressed and how the issues might be resolved.
Mediation provides a confidential and safe environment for the parties in dispute to air their complaints and concerns with the other party at first hand and to hear the complaints and concerns that are being made against them. The content of the mediation is confidential to the parties and the Mediator. The parties and the Mediator agree the terms of the mediation at the outset of the mediation. The format of the mediation process may vary depending on the type of dispute but generally comprises of pre-mediation and joint session stages.

The Mediation Process 

This generally consists of a series of pre-mediation meetings and the joint-session/plenary engagement(s). 

The pre-mediation meetings are generally one-on-one meetings where the Mediator meets separately with each party to explain the process, get an overview of the situation and ascertain the ability and willingness of each party to engage in a mediated intervention. If the parties are to be represented during the mediation, the Mediator will meet those parties who will attend in a support capacity at this stage - lawyers, experts and other representatives.

Where all parties have agreed to engage, a written Agreement to Mediate will be  agreed between the parties and the Mediator and it will set out amongst other things that the mediation is confidential, that it is a voluntary process and that any party or the Mediator may leave the process at any time.

Except where a third party is paying the fees of the mediation, the Mediator and the parties agree the fees before the start of the mediation.

Depending on the nature of the dispute, the joint session may be conducted over a series of meetings or in a single sitting. While the parties control the content of the mediation, the Mediator is responsible for the process and during the course of the mediation will work with the parties both in joint and separate sessions. The mediation process improves communication, narrows outstanding issues and defines areas of agreement, leading to successful resolution in 80% of cases. Where full agreement is not reached, generally parts of the dispute are resolved, leaving fewer or less extreme differences to be resolved.

Mediation Agreement 

In general, when a mutually acceptable agreement is reached, the parties, with the help of the Mediator, will draft an agreement detailing the terms of the settlement. When all parties agree to its terms, the parties, and sometimes the Mediator, sign the written settlement.  Quite often the agreement is drafted by the parties legal representatives.
This agreement is binding on the parties unless it is expressed not to be so. Parties need to tell the Mediator if what they have agreed is not to be binding on them. A legally binding mediation agreement is a contract and can be sued on in the event of a breach.

Frequently Asked Questions
How do I know what Mediator to choose? 

If you are in any doubt about the process of mediation you should ask the Mediator to explain it and how they would go about contacting the other party. You should only proceed with that Mediator if you are comfortable with the answers you get. 

Does the Mediator decide for us? 

No. The strength of mediation is that the parties themselves make the agreement. They know most about their situation and are best placed to find a solution that will meet their needs.  The Mediator's role is active, but non-directive, working with the parties to identify their needs and concerns and supporting them in developing a mutually satisfactory solution. 

What is mediation? 

Mediation is a process in which an impartial and independent third party facilitates communication and negotiation and promotes voluntary decision making by the parties to a dispute to assist them to reach a mutually acceptable solution.

If we don't settle, does it affect my rights? 

No. You will still have the option to pursue your legal rights in Court or in a Tribunal or other appropriate forum. You would only be precluded from doing so if you agreed to waive those rights.

What if we can't agree at the mediation? 

Although about 80% of cases settle at mediation there are some which don't. However in many case where agreement can't be reached, the parties will have a better understanding of the dispute and they may well have been able to narrow the issues, so that there are only a few points of difference. If no agreement is reached the parties are free to pursue their legal rights in Court, tribunal or other appropriate forum.

How long will the Mediator take? 

This will depend on the type of dispute and its complexity. Some disputes can be mediated in one session over a number of hours, others, like matrimonial disputes, will require a number of shorter sessions spread out over a number of weeks.

Where is Mediation used? 

Mediation is practised around the world in the resolution of many types of disputes including: family, interpersonal, organisational, workplace, and civil and commercial disputes. It can be used for local, national or international disputes. mediation is also used in peacemaking, in victim-offender situations as well as being used for restorative justice.

What are the benefits of mediation? 

Flexibility - Mediation is flexible to the needs of the parties. Quick - Mediation is much faster than more formal processes. Depending on the circumstances resolution can be achievable in a few days. Some mediation, such as couple separation mediation, may take longer. Cost Effective - The process does not require formalised claims or procedures. As no third party is being asked to adjudicate on the rights or wrongs of the situation there is very little preparation required before the mediation process begins. Confidential - Mediation is a confidential process. The Mediator agrees with the parties not to disclose any information arising in the mediation process. The parties themselves must maintain confidentiality as to what happens in the mediation except where they agree otherwise. Without Prejudice - Information learnt through the process cannot be used in any litigation, tribunal, hearing, grievance procedure or similar process. Private Settlement - The settlement terms remain confidential to the parties and to the mediator except as the parties agree.

So does it work? 

Yes. Research is showing that mediation is the most successful of the conflict resolution processes and has a success rate of over 80% either at or shortly after the mediation.

Could you say more? 

Mediators are non judgemental, confidential facilitators. They use their expertise to support and facilitate people as they work through the issues that concern them. The Mediator encourages and assists the parties to listen to each other, and to really understand what the issues are. The Mediator helps the parties face the difficulties and assists them in finding a workable and lasting solution.

How can mediation help parties or conflict? 

Mediators are trained in conflict resolution skills and techniques. They provide a safe, confidential environment with the expertise needed to give people the best possible opportunity to resolve their difficulties.

